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ECONOMY, ENERGY AND FAIR WORK COMMITTEE 
 

AGENDA 
 

30th Meeting, 2020 (Session 5) 
 

Tuesday 29 September 2020 
 
The Committee will meet at 9.30 am in a hybrid meeting in the Mary Fairfax 
Somerville Room (CR2) and be broadcast on www.scottishparliament.tv. 
 
1. Decision on taking business in private: The Committee will decide whether 

to take items 4, 5, 6 and 7 in private. 
 
2. Heat Networks (Scotland) Bill: The Committee will take evidence on the Bill at 

Stage 1 from— 
 

James Lambert, Director, Competition and Markets Authority; 
 
Charles Wood, Head of New Energy Services and Heat, Energy UK; 
 
Marcus Hunt, Director, Commercial Services and Investments, SGN 
Commercial Services; 
 
Donald MacBrayne, Business Development Manager, Scottish Water 
Horizons. 
 

3. European Union (Withdrawal) Act 2018: The Committee will consider a 
proposal by the Scottish Government to consent to the UK Government 
legislating using the powers under the Act in relation to the following UK 
statutory instrument proposals— 

 
Public Procurement (Amendment etc.) (EU Exit) Regulations 2020  
 
 

4. Heat Networks (Scotland) Bill: The Committee will consider the evidence 
heard at today's meeting. 

 
5. Tied Pubs (Scotland) Bill: The Committee will consider evidence received and 

issues for its draft Stage 1 report. 
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6. BiFab, the offshore wind sector and Scottish supply chain: The Committee 
will consider correspondence received. 

 
7. Work programme: The Committee will consider its work programme. 
 
 

Alison Walker 
Clerk to the Economy, Energy and Fair Work Committee 

Room T3.40 The Scottish Parliament Edinburgh 
Tel: 0131 348 5207 

Email: Alison.Walker@parliament.scot 
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ECONOMY, ENERGY AND FAIR WORK COMMITTEE 

HEAT NETWORKS (SCOTLAND) BILL 

SUBMISSION FROM                                            Competition & Markets Authority 

Heat Networks (Scotland) Bill 

Introduction 

The Competition and Markets Authority (CMA) is an independent non-ministerial UK 
government department, and the UK‘s primary consumer and competition authority. 
We work to promote competition for the benefit of consumers across the UK. Our 
aim is to make markets work well for consumers, businesses and the economy by 
promoting competition. Competitive markets and an effective competition policy can 
play a major role in delivering productivity and growth in the UK economy.  
 
The CMA has responsibility for: 

 investigating mergers which could restrict competition 
 conducting market studies and investigations in markets where there may be 

competition and consumer problems 
 investigating where there may be breaches of UK or EU prohibitions against 

anti-competitive agreements and abuses of dominant positions 
 bringing criminal proceedings against individuals who commit the cartel 

offence 
 enforcing consumer protection legislation to tackle practices and market 

conditions that make it difficult for consumers to exercise choice. 

We have worked with the Scottish Government as they have developed their 

proposals for Heat Network licensing. In 2017 we submitted responses to previous 

Energy Efficient Scotland consultations, with a focus on Heat Network regulation, 

drawing upon relevant work that the CMA had carried out and a number of consumer 

complaints relating to heat networks. We maintained a regular dialogue with the 

Scottish Government and other stakeholders in Scotland (including consumer groups 

and suppliers). We also contributed to the heat networks regulation working group 

which provided Scottish Government with recommendations1 on a range of issues 

relating to heat network regulation, including consumer protection. In March the CMA 

received a letter from Paul Wheelhouse, Minister for Energy, Connectivity and the 

Islands signalling the Scottish Government‘s intention for the legislation to give effect 

to the CMA‘s market study recommendations within devolved competence. We also 

                                                           
1 Heat Networks Regulation Working Group (2019) Interim Recommendations 
Report 
https://www.gov.scot/binaries/content/documents/govscot/publications/corporate-
report/2019/12/heat-networks-regulation-working-group-recommendations-
report/documents/heat-networks-regulation-working-group-interim-
recommendations-report/heat-networks-regulation-working-group-interim-
recommendations-report/govscot%3Adocument/heat-networks-regulation-working-
group-interim-recommendations-report.pdf 

https://www.gov.scot/binaries/content/documents/govscot/publications/corporate-report/2019/12/heat-networks-regulation-working-group-recommendations-report/documents/heat-networks-regulation-working-group-interim-recommendations-report/heat-networks-regulation-working-group-interim-recommendations-report/govscot%3Adocument/heat-networks-regulation-working-group-interim-recommendations-report.pdf
https://www.gov.scot/binaries/content/documents/govscot/publications/corporate-report/2019/12/heat-networks-regulation-working-group-recommendations-report/documents/heat-networks-regulation-working-group-interim-recommendations-report/heat-networks-regulation-working-group-interim-recommendations-report/govscot%3Adocument/heat-networks-regulation-working-group-interim-recommendations-report.pdf
https://www.gov.scot/binaries/content/documents/govscot/publications/corporate-report/2019/12/heat-networks-regulation-working-group-recommendations-report/documents/heat-networks-regulation-working-group-interim-recommendations-report/heat-networks-regulation-working-group-interim-recommendations-report/govscot%3Adocument/heat-networks-regulation-working-group-interim-recommendations-report.pdf
https://www.gov.scot/binaries/content/documents/govscot/publications/corporate-report/2019/12/heat-networks-regulation-working-group-recommendations-report/documents/heat-networks-regulation-working-group-interim-recommendations-report/heat-networks-regulation-working-group-interim-recommendations-report/govscot%3Adocument/heat-networks-regulation-working-group-interim-recommendations-report.pdf
https://www.gov.scot/binaries/content/documents/govscot/publications/corporate-report/2019/12/heat-networks-regulation-working-group-recommendations-report/documents/heat-networks-regulation-working-group-interim-recommendations-report/heat-networks-regulation-working-group-interim-recommendations-report/govscot%3Adocument/heat-networks-regulation-working-group-interim-recommendations-report.pdf
https://www.gov.scot/binaries/content/documents/govscot/publications/corporate-report/2019/12/heat-networks-regulation-working-group-recommendations-report/documents/heat-networks-regulation-working-group-interim-recommendations-report/heat-networks-regulation-working-group-interim-recommendations-report/govscot%3Adocument/heat-networks-regulation-working-group-interim-recommendations-report.pdf
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welcome the Scottish Government‘s commitment to maintain a UK wide approach to 

consumer protection. 

We welcome the opportunity to provide evidence to the committee on the Heat 
Networks (Scotland) Bill. Our response sets out the recommendations of the CMA 
market study into Heat Networks and our views on the licensing regime outlined in 
the Bill. We have not responded to all of the committee‘s questions but focussed on 
those within our areas of competency and expertise. We would be happy to discuss 
any of the material in this paper.  
 
Which part of the Heat Networks Bill is of most relevance to you or your 
organisation, why, and what do you consider its impact will be? 
 
The Heat Networks Scotland Bill gives effect to the CMA‘s recommendation to UK 
and Scottish Governments that heat networks should be regulated. In 2017 the CMA 
launched a market study into domestic heat networks which looked to review how 
well the market worked and if consumers were getting a good deal.2,3 We found that 
the majority of heat network customers pay for heating and hot water at prices 
comparable with or lower than other potential sources of supply (such as gas) and 
experience comparable service standards. However, some customers – particularly 
those on certain privately-operated schemes – are getting poorer deals in terms of 
price and service. 
We identified three causes of poor outcomes for customers: 
 

a) differing interests of property developers, heat network operators and 
customers in the design and build of networks; 

 
b) the monopoly supply of heat; and 

 
c) limited customer awareness of what heat networks are, with customers 

lacking key information, both when looking for a property and during 
residency. 

 
Our final report, published in July 2018, set out recommendations to the Scottish and 
UK Governments to address the concerns identified. Our overarching 
recommendation was that the sector should be regulated by a public-sector body 
which has statutory powers to set regulation, monitor compliance, and enforce 
against heat network operators that do not comply with that regulation. The 
Department for Business, Energy and Industrial strategy (BEIS) supported our 
recommendation for a single UK regulatory framework that would provide the 
optimum outcomes for both consumers and business.4  

                                                           
2 Competition and Markets Authority (2017) Heat Networks Market Study launch 
https://www.gov.uk/cma-cases/heat-networks-market-study  
3 Market studies are conducted under the Enterprise Act 2002.  
4 Department for Business, Energy and Industrial Strategy (2018) Heat Networks: 
Ensuring sustained investment and protecting consumers 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attach
 

https://www.gov.uk/cma-cases/heat-networks-market-study
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/774586/heat-networks-ensuring-sustained-investment-protecting-consumers.pdf
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Alongside the final report, we published an open letter to the sector making clear the 
steps that suppliers should be taking in advance of regulation to ensure they are 
treating customers fairly. We also published advice for heat network customers.  
 
Are you content with the definition of heat networks used in section 1 of the 
Bill? (If not, please elaborate.) 
 
The final report of our market study sets out what the CMA‘s understanding of a heat 
network to be. We are content that the definition outlined in the Bill broadly fits with 
this, covering both communal and district heating. However, our definition exclusively 
referred to domestic heat networks and did not cover microbusinesses as this was 
not covered by the remit of our market study.   
  
Previous consultations have identified different priorities for this legislation – 
including transition to low-carbon or renewable energy, tackling fuel poverty, 
and ensuring consumer protection. To what extent do you think such priorities 
are reflected – and balanced – in the Heat Networks (Scotland) Bill? 

 
In relation to consumer protection, ensuring that those receiving energy through heat 
networks have adequate levels of protection, similar to customers on gas or 
electricity, will not just protect existing customers but also promote trust in the market 
which will help to drive the other priorities outlined in the Bill and in previous Scottish 
Government consultations, such as tackling fuel poverty and transitioning to low-
carbon and renewable energy. 

 
There is potential further to identify a consumer body to perform a role akin to that 
which Citizens Advice has played in recent years as consumer advocate for people 
receiving energy through heat networks. Going forward, there may be a benefit in 
defining a role for Citizens Advice Scotland and/or the new Consumer Scotland 
agency in working effectively with the licensing authority outlined in the Bill, to ensure 
the interests of consumers are embedded in the standard licencing conditions. In the 
next section we set out what consumer protection measures the CMA would expect 
embedded in the licencing conditions.   
 
We do not have a view on whether these aspects should or can be reflected in the 
Bill but they are important nonetheless to delivering a regulatory regime that has the 
confidence of consumers.  
 
What are your views on the licensing regime as envisaged by the Bill? 
 
We welcome the introduction of the licensing regime outlined in the Bill. We 
previously recommended that a statutory framework be established that underpins 
regulation of all heat networks. This can be achieved through the licensing regime 
detailed in the legislation.  
 

                                                                                                                                                                                     

ment_data/file/774586/heat-networks-ensuring-sustained-investment-protecting-
consumers.pdf  

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/727736/heat_networks_open_letter_to_industry.pdf
https://www.gov.uk/government/publications/heat-networks-advice-for-customers-and-the-industry/heat-networks-advice-for-customers
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/774586/heat-networks-ensuring-sustained-investment-protecting-consumers.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/774586/heat-networks-ensuring-sustained-investment-protecting-consumers.pdf
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We understand that the UK and Scottish Governments have chosen to take different 
approaches to regulating heat networks. The CMA notes the different ways in which 
markets can be used in the process of commissioning and developing heat networks 
which allow them to operate efficiently and offer value to customers. 
 
Through our market study, the CMA recommended that an effective regulatory 
regime would require design of suitable duties for the regulator in relation to prices, 
quality of service, transparency of information and minimum technical standards. It 
would also require a mechanism to identify, monitor and enforce the regulation. This 
could be through a licensing regime, as is currently outlined in the Bill, although other 
approaches would also be feasible. For example, in another sector, 
telecommunications, Ofcom regulates telecommunications providers under an 
authorisation regime.  
 
The Bill outlines that the standard licensing conditions will be decided by the 
licensing authority. Without seeing specific conditions at this stage, it is difficult to 
comment on how this will affect consumer protection for heat network customers. 
However, based on our previous response to the Scottish Government, we have set 
out what the CMA would expect these licensing conditions to cover:  

1. Regulation of prices - We suggested that all heat networks be required to 
comply with ‗principles-based‘ rules or guidance on pricing and service 
quality. The regulatory framework should require heat networks to give due 
consideration to whole life costs during the design and build phases, and how 
this is likely to impact prices for consumers. Where the whole life cost for 
customers of a new heat network exceeds that of alternative fuels, the 
additional cost should be met by the developer of the heat network. It would 
also require developers are considering installing a new heat network to 
compare the price that heat network customers would pay based the whole 
life costs of the network to the price if customers were supplied by gas or 
electricity.  
 

2. Regulation of quality of service - Domestic heat network customers should 
be given similar protections to gas and electricity customers, particularly in 
relation to the quality of service and protections for vulnerable customers. This 
also includes mandatory access to an ombudsman with the ability to 
investigate suppliers and make binding recommendations. 
 

3. Transparency - We recommended that the UK and Scottish governments, 
including where appropriate a future sector regulator, implements rules or 
guidance as to the level of information which is necessary to help heat 
network customers. This should include information required to allow people 
to make appropriate decisions when considering whether to live in a property 
with a heat network and information for heat network customers to understand 
and act upon their bills. We consider that industry standards could be 
prepared in advance of the introduction of any statutory mechanism for 
monitoring and enforcement. 
 

4. Minimum technical standards - We also recommended that all heat 
networks comply with a new set of minimum technical standards, focusing on 
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measurable performance outcomes, such as operational efficiency. This 
included developing new standards, drawing on existing industry expertise 
including CP1, to allow monitoring and compliance with quality standards. We 
also recommended that additional training and certification should be made 
available to engineers to improve their knowledge and technical 
understanding of heat networks across their various stage of development, up 
to and including operation and maintenance. 
 

These licensing provisions will help to ensure that all heat network customers are 
adequately protected, giving them a comparable level of protection to customers of 
gas and electricity in the regulated energy sector. 
 
What is your opinion of the approach taken with Heat Network Zones (see 
parts 3 and 4 of the Bill)?  
 
The CMA understands that heat network zones can help to create a more strategic 
approach to planning for the development of heat networks which could incentivise 
investment. Identifying and designating heat network zones can provide the sector 
with greater awareness of development opportunities; and potentially reduce the 
demand risk faced by heat network developers. 
 
Please feel free to provide your views on any other aspects of the Bill or the 
policy aims underpinning it if not covered above. 
 
The key message from the CMA‘s market study was that the sector should be 
regulated and that a single UK wide regulator - we think Ofgem is well placed to fulfil 
this role - be appointed to protect heat network customers. We understand that heat 
regulation is devolved and that responsibility for a single UK regulatory system would 
be the responsibility of both UK and Scottish Governments. We are aware that there 
is dialogue between governments on this point and we hope that this will achieve a 
positive result in due course.  
 
We also highlighted a number of recommendations that need to be implemented in 
partnership with other public bodies. Alongside our primary recommendation that 
there should be a sector regulator, we recommended property sales disclosure rules, 
including transparency of information prior to residency, such as of Energy 
Performance Certificates (EPC), be improved. These should help consumers 
understand the cost and implication of living in a property with a heat network. This 
includes the impact of performance of heat networks. We also note the role of 
property agents and private landlords in ensuring that pre-transaction information for 
potential house-purchasers is provided. 
 
We welcome the introduction of the Heat Networks Bill and hope that it will help to 
address the concerns our market study identified and lead to better outcomes for 
Scottish consumers. The CMA would be happy to engage with the committee further 
to discuss any of the material in this paper or the recommendations of our market 
study. We would also be happy to engage with the licensing authority as they build 
consumer protection measures into the licensing conditions to protect heat network 
customers.



EEFW/S5/20/30/2 

6 

ECONOMY, ENERGY AND FAIR WORK COMMITTEE 

HEAT NETWORKS (SCOTLAND) BILL 

SUBMISSION FROM           SGN COMMERCIAL SERVICES 

Heat Networks (Scotland) Bill 

1. Which part of the Heat Networks Bill is of most relevance to you or your 
organisation, why, and what do you consider its impact will be? 

 

SGN Commercial Services, the non-regulated arm of SGN, has plans to be a participant in 

the heat network market and as such we have an interest in the proposals contained within 

the bill. As the incumbent gas distribution network in Scotland and provider of gas for the 

purposes of heating to both domestic and commercial premises, SGN also has an interest 

in the development of heat networks and the proposed bill being considered.   

 

There are several parts of the Bill which we feel are relevant to our organisation. 

Specifically, Parts 1, 2, 3, 4 and 6 are of particular interest and we welcome a bill that 

balances consumer protection with the need to facilitate investment and support the de-

carbonisation of heat. 

  

 Part 1 (Heat Network License): Is of importance as we would not be able to supply 
thermal energy without a Heat Network License. 
 

 Part 2 (Heat Network Consent): This will specifically impact on project delivery as an 
application will be required to construct and operate a new network, or extend an 
existing network. The consent process may impact our development strategy and 
restrict us from developing heat networks on our existing land bank. 

 

 Part 3 and 4 (Heat Network Zone and Heat Network Permits): Heat Network Zones 
may either negatively impact our planned developments in newly-designated Heat 
Network Zones, or they could provide us with an opportunity to develop heat 
networks in areas we previously had not considered. 

 

 Part 6 (Powers of licence holders): This has relevance to us being a potential heat 
network developer, as well as being a land owner in Scotland. We anticipate 
improving developer rights should help accelerate projects, assuming they are 
applied carefully. 

 

2. Are you content with the definition of heat networks used in section 1 of the 
Bill? (If not, please elaborate.) 

 

We have suggested some amendments to the definition of heat networks used in section 1, 

which are listed below: 
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 Part 1 section 3: ―A communal heating system is a system by which thermal energy 
is distributed from one or more sources of production to one building comprising 
more than one building unit.‖  

We believe this should be clarified to say ‗is distributed from one or more central energy 

sources‖, as individual boilers in a block of flats could be interpreted as a heat network 

 

 Part 1 section 4: ―For the purposes of subsection (2) or (3), where the main purpose 
of a source of production is to provide thermal energy to a district heat network or (as 
the case may be) a communal heating system, the source of production forms part of 
the district heat network or (as the case may be) the communal heating system‖.  

 

We believe the sources of heat production should be considered separately from the rest of 

the heat network. This will allow points of separation for O&M and PipeCo infrastructure 

models. 

 

 

 Part 1 section 5: In this Act, ―thermal energy‖ means heating, cooling or hot water. 
 

We believe this would be better described as ―the distribution of thermal energy in the form 

of steam, hot water, or chilled liquids from a central source‖.  

 

 

 Part 1 section 7:  The Scottish Ministers may by regulations— 
(a) modify the meaning in this section of ―heat network‖, ―district heat network‖ or 

―communal heating system‖, 
 

(b) further define the meaning of any of those terms 

 

We believe modifying the meaning of heat networks may lead to confusion for end users, 

investors and installers. However, we do accept the meaning may change as the industry 

evolves and new solutions are introduced. If this occurs, we believe key parties should be 

consulted to ensure the impact of the change is clearly understood by all. Any change 

should not be retrospectively applied.  

 

3. Previous consultations have identified different priorities for this legislation – 
including transition to low-carbon or renewable energy, tackling fuel poverty, 
and ensuring consumer protection. To what extent do you think such priorities 
are reflected – and balanced – in the Heat Networks (Scotland) Bill? 

 

We believe the bill should help protect customers connected to existing or future heat 

networks and make it easier to roll them out in suitable areas. While the bill mentions that 

Scottish ministers will consider how proposed heat networks will contribute towards 

decarbonisation targets and a reduction in fuel poverty, it isn‘t clear what the process would 

be to determine this.  

 

We think it‘s important these decisions are taken within the wider heat policy context of 

where heat networks provide the most appropriate long term solution to deliver affordable, 
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decarbonised heating to customers. Comparisons should compare projected future costs of 

low or zero carbon heat networks with those of other decarbonised heating solutions like 

hydrogen. Comparisons with today‘s higher carbon heating technologies would not reflect 

the need to decarbonise all heating systems in Scotland in line with net zero by 2045.   

 

There is existing legislation in place to cover the environmental impact of the transition to 

low-carbon or renewable energy under the Climate Change (Emissions Reduction Targets) 

Act 2019. Consumers are protected under the Consumer Rights Act 2015 and The Heat 

Networks (Metering and Billings) Regulations 2014.  

 

These pieces of legislation set the standard to support the decision-making process 

managed by Part 2 of the SP64 bill under Heat Network Consent. The consent review 

criteria make provision for fuel poverty before it is issued by the Scottish Ministers based on 

the following criteria: 

 

 would contribute to a reduction in greenhouse gas emissions, and the timescales in 
which it does this;  
 

 would contribute to a reduction in fuel poverty;  
 

 could have sufficient storage capacity to deal with supply issues and to be able to 
work with the wider energy system;  

 

 is discouraged from holding of a right to develop with no intention to act upon it 
through potential requirements to commence and complete construction by a specific 
date; and  

 

 would use sources of local waste heat.  
 

It is not clear whether there is a weighting or scoring system associated to these points or if 

they comply with every part. It is assumed each project will validate the areas it can 

influence or deliver.  

 

Could you please clarify whether your intention is to use the existing legislation in place to 

cover some of these elements, such as the environmental impact of the transition to low-

carbon or renewable energy under the Climate Change (Emissions Reduction Targets) Act 

2019, or are you planning to create a new standard.  

 

4. What are your views on the licensing regime as envisaged by the Bill? 
 

We believe there is a need for a transparent and independent regime to support the 

licencing process. We believe it is critical that an independent body controls and 

administers the licensing process to support transparency.  It is also important that there is 

a published set of clear criteria and associated descriptions/requirements for interested 

parties to review. This should include both financial and non-financial criteria. 
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We think it would be beneficial for the Licensing Authority to recognise the value of similar 

pipeline experience in the evaluation criteria, instead of just heat network experience, when 

granting licenses. This should encourage a wider range of competent parties to enter the 

market and promote innovation and better value outcomes for customers.  

 

We also believe that the costs associated with the licensing regime will be an issue if borne 

by developers. It is highly likely that developers will seek to recover these costs by passing 

them onto the consumer by increasing billing charges, which may have a negative impact 

on consumer uptake. 

 

Instead, we believe reducing the overall costs for developers by providing grants, loans or 

RHI payments will help to stimulate new market growth.  

 

5. What is your opinion of the approach taken with Heat Network Zones (see parts 
3 and 4 of the Bill)? 

 

We believe that introducing Heat Network Zones should increase the number of heat 

networks being developed across all of Scotland, instead of just certain areas. Although 

they may eventually help grow the market, we feel it is likely to be an extensive, time-

consuming process for local authorities.  

 

Local authorities will be required to gather data on the nature and extent of existing 

infrastructure in the area, as well as processes, producers, consumers and generators of 

thermal energy. They will also have to consult ―such persons and in such manner as the 

Scottish Ministers may specify by regulations‖ before deciding whether to designate an area 

as a Heat Network Zone. We feel that certain local authorities may not have the technical 

bandwidth or capacity to carry out this work, meaning they may have to obtain third party 

support at an additional cost. Repeating the process every 5 years is also likely to have 

financial and resource implications for local authorities. 

 

―Local authorities who may not possess the capacity and resources to undertake heat 

network zoning at that time are not obliged to do so‖. We believe having a consistent, single 

point process would be a more suitable approach. Due to their local knowledge and 

expertise, we feel it would be advantageous for local authorities to designate Heat Network 

Zones. 

 

We also feel that development may be curtailed as a Heat Network Zone permit does not 

last in perpetuity. To help development across Scotland, we believe Heat Network Zone 

permits should be perpetual to give developers a greater level of assurance.  

 

It is our belief that Heat Network Zones will be most effective if all parties are provided with 

clear, concise information which is updated regularly.  

 

6. How will the Bill impact on local authorities? (In terms both of the assessment 
of the suitability of their own buildings and also the power to designate heat 
network zones) 
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We feel this is a positive approach as developers will have greater information available, 

allowing them to make better decisions. However, we do believe the Bill will have a 

considerable impact on local authorities.  

 

Placing the duty on public sector building owners to assess the viability of their buildings 

and to designate heat network zones are likely to be extensive tasks. Some local authorities 

may have to purchase additional data and mapping software to identify heat network zones. 

It is possible that local authorities may need to recruit extra resources, which have suitable 

local and technical expertise, to support the additional workload commitment.  

 

We also anticipate that local authorities will need to implement new communication and 

billing processes for third party submissions, and to track license/consent/permit status. A 

governance process will also be required to check timely data submission under section 52 

and to manage any compliance issues associated with non-delivery.  

 

We also believe it is crucial that, as part of this process, local authorities are provided with 

all the information on all the potential options to decarbonise heating to ensure the 

designation of zones aligns with the Scottish Government‘s approach to decarbonise 

heating across Scotland to net zero by 2045. If not there is a risk that areas suitable for 

heat networks are not designated, and others where a local authority may have more 

capacity, are designated incorrectly.  

 

7. Part 6 of the Bill confers powers for the compulsory acquisition of land and 
wayleave rights; to survey land for the purpose of construction or operating a 
heat network, and to access land in order to carry out repairs. What do you 
think of the extent of the powers in the Bill for licensed heat network operators 
(similar, in some respects, to those of utility companies)? Has a balance been 
struck with the rights of others (property rights for example)? If not, what would 
that balance be? 

 

The powers under Part 6 are fully comprehensive and should improve the rights of heat 

network operators, helping to accelerate projects and grow the market. However, we 

believe this may come at a cost of damaging relationships with land owners and the public. 

To ensure stakeholder buy-in for heat networks, we feel alternative methods should be fully 

explored before compulsory action is taken.  

 

Careful consideration should be given to the type of person or entity that is being engaged 

with. For example, some individuals may not have access to appropriate legal support to 

allow them to respond in a timely manner, therefore some tolerance should be applied in 

these circumstances. We believe that having a balanced view on each party‘s needs is 

likely to be the best solution. 

 

8. Please feel free to provide your views on any other aspects of the Bill or the 
policy aims underpinning it if not covered above. 
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The decarbonisation of heating in Scotland will require a range of site-specific solutions 

including heat networks. Given the evidence building process for wider policy decisions on 

how to decarbonise heating will continue until around 2024, it is crucial this bill, and the 

powers within it, focus on getting heat networks rolled out in areas where there is the 

evidence they are the most appropriate long term low or zero carbon solution. 
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ECONOMY, ENERGY AND FAIR WORK COMMITTEE 

HEAT NETWORKS (SCOTLAND) BILL 

SUBMISSION FROM SCOTTISH WATER 

Heat Networks (Scotland) Bill 

9. Which part of the Heat Networks Bill is of most relevance to you or your 
organisation, why, and what do you consider its impact will be? 

 

Scottish Water welcomes the opportunity to express views on the proposed bill. It 

supports efforts to reduce emissions caused by heating homes and other buildings, 

which align with its own environmental aims. 

The bill provides a structure which draws some parallels with the water and other 

utilities but would create a new regulatory framework from scratch. However, a lot of 

the detail will emerge in secondary legislation and Scottish Water would reserve its 

position, in particular in relation to Part 6, until more is known. 

Scottish Water‘s commercial subsidiary, Scottish Water Horizons Limited has been a 

major promoter and constructor of heat networks in recent years and continues to look 

for opportunities to invest in this field. In particular it seeks to exploit opportunities to 

use Scottish Water‘s assets by, for example, helping to pioneer heat from sewage 

systems in a number of locations. They have done this without this proposed 

legislation but agree that the bill, if enacted, may increase consumer confidence in 

heat networks and creating conditions to de-risk and encourage investment. 

 

10. Are you content with the definition of heat networks used in section 1 of the 
Bill? (If not, please elaborate.) 

 

11. Previous consultations have identified different priorities for this legislation – 
including transition to low-carbon or renewable energy, tackling fuel poverty, 
and ensuring consumer protection. To what extent do you think such priorities 
are reflected – and balanced – in the Heat Networks (Scotland) Bill? 

 

12. What are your views on the licensing regime as envisaged by the Bill? 
 

   

With reference to Part 1 section 1(4) of the Bill we would welcome further detail on the 

impact of the Bill on sources of heat where the primary purpose is not the supply of 

heat e.g. an electrically led combined heat and power (CHP) that spills surplus heat to 

a network. Is that energy source exempt? What is the test? 

With regards to requirements for a heat network licence, how does the Government 

propose to deal with existing heat networks? 

Costs associated with administration and regulation must be proportionate and 

affordable for developers and operators. 
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13. What is your opinion of the approach taken with Heat Network Zones (see parts 
3 and 4 of the Bill)? 

 

14. How will the Bill impact on local authorities? (In terms both of the assessment 
of the suitability of their own buildings and also the power to designate heat 
network zones) 

 

15. Part 6 of the Bill confers powers for the compulsory acquisition of land and 
wayleave rights; to survey land for the purpose of construction or operating a 
heat network, and to access land in order to carry out repairs. What do you 
think of the extent of the powers in the Bill for licensed heat network operators 
(similar, in some respects, to those of utility companies)? Has a balance been 
struck with the rights of others (property rights for example)? If not, what would 
that balance be? 

 

Technical standards and protocols will be required to take account of actual or 

potential disruption to water and waste water assets. We would also look carefully at 

detailed provisions relating to compensation for damage and responsibility for 

removing heat network apparatus which is disused, faulty or becoming capable of 

damaging Scottish Water‘s assets. The provider of last resort provisions need fleshed 

out and thought should be given on how to secure decommissioning costs. 

We also have concerns that compulsory purchase, wayleave rights and inclusion of 

assets as key heat network assets could have deleterious effect on Scottish Water‘s 

ability to develop or operate assets which it holds to meet its statutory duties. 

We note that the bill does not make provision for road work rights and the Scottish 

Government will ―undertake further engagement with relevant roads stakeholders to 

ensure that any such provisions are compatible with the long-established governance 

processes regarding the access to roads by utility providers‖. We expect to have a 

major interest in these matters. 

 

16. Please feel free to provide your views on any other aspects of the Bill or the 
policy aims underpinning it if not covered above. 

Some projects involve different entities involved in wholesale and retail activities. For 

example in the Stirling Low Carbon Energy Project Scottish Water Horizons Limited 

(Horizons) is the wholesaler of heat to Stirling Council and the Council then retails that 

heat to end users connected to the district heat network (DHN). Horizons owns and 

operates the energy centre producing the heat and Stirling Council owns and operates 

the DHN. Over time, as DHNs expand, it is entirely possible that different wholesalers 

of heat could be connected to a wider DHN. In such a scenario we would therefore 

welcome greater clarity over how the licensing arrangements will work on issues such 

as: 

 Who will be responsible for the Heat Network Licence and who will be the 
Licence Holder;  
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 Who will be responsible for the Heat Network Consent; 

 Who will be responsible for the Heat Network Zone Permit; 

 Where parties become insolvent, who is the supplier of last resort. 
 

Standards should consider issues such as the water quality required within district 

heat networks. These standards need to take into account the different construction 

materials being used e.g. steel versus plastic. It is important that such standards are 

implemented in order that the long-term integrity of the underground assets is 

protected. These assets should be designed, constructed and operated in a manner 

that will lead to an asset lifetime in excess of 50 years. Horizons experience to date is 

that different technical advisors are applying different standards and this can lead to 

uncertainty for developers and owners of heat networks. 
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Economy, Energy and Fair Work Committee 
 

30th Meeting, 2020 (Session 5), Tuesday 29 September 2020 
 

Subordinate legislation - EU exit 

Consideration of UK statutory instrument proposal 

1. The Economy, Energy and Fair Work Committee is being asked to scrutinise 
the proposal for the Public Procurement (Amendment etc.) (EU Exit) 
Regulations 2020. The notification is attached at annexe A. 

2. The UK and Scottish Governments have agreed that it is appropriate that some 
Brexit issues within the devolved competence of the Scottish Parliament are 
dealt with by statutory instruments (SIs) laid at Westminster. A process has 
been developed to allow Scottish Ministers to ask for approval from the Scottish 
Parliament for their consent to such an approach. The approval process is set 
out in a protocol designed to aid parliamentary scrutiny. 

3. Note that the text of the SI is not available. The Committee is being asked to 
consider this matter on the basis of a proposal to legislate rather than the 
legislation itself. 

4. To summarise very broadly, the process allows the Scottish Government to 
allocate proposals for statutory instruments to one of three categories, based 
on their likely policy implications. The categories also suggest that there are 
particular matters that the Scottish Government and Scottish Parliament agree 
should be subject to the joint procedure or made provision for in an SSI rather 
than a UK SI. The categories are: 

 Category A – for technical SIs, or proposals with no significant policy choice for 
Scottish Ministers to make or only one obvious policy solution.  

 Category B – for proposals with more significant policy implications – for 
example, with financial or criminal law implications.  

5. Category C – for proposals where it is expected that the Scottish Parliament 
will want to see the actual text of the SI (so a procedure for consideration by 
both the Scottish Parliament and the UK Parliament would be instigated). 

6. The Scottish Government has indicated that this proposal falls under category 
A. 

Public Procurement (Amendment etc.) (EU Exit) Regulations 2020 

7. At the end of the implementation period (11pm on 31 December 2020), EU law 
will cease to apply in the UK. However, under the European Union (Withdrawal) 
Act 2018, directly effective treaty rights (i.e. rights deriving from the EU and 
EEA Treaties that individuals and businesses can enforce in the courts) will be 
included in the snapshot of EU law to be taken on 31 December and imported 
into domestic law (i.e. retained EU law).  

  

http://www.parliament.scot/S5_Delegated_Powers/20180911CabSec.pdf
http://www.parliament.scot/S5_Delegated_Powers/20180911CabSec.pdf
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Background to the protocol 

8. The notification concerns the Public Procurement (Amendment Etc) (EU Exit) 
Regulations 2020. Most of the instrument will not apply to Scotland; this is 
because the SI amends legislation which transposes European directives on 
procurement into the law of England, Wales and Northern Ireland. Those 
directives have been separately, and to some degree differently, transposed 
into the law of Scotland, and so the Scottish Ministers will be bringing forward a 
separate amending instrument in respect of the equivalent Scottish regulations. 

9. The SI revokes and replaces two earlier statutory instruments which were 
made:  

a. The Public Procurement (Amendment etc.) (EU Exit) Regulations 2019 

and  

b. the Public Procurement (Amendment etc.) (EU Exit) (No. 2) 

Regulations 2019.  

The Committee previously considered and approved the notification for the 
first of those at its meeting on 11 December 2018. 

10. The parts of this instrument relevant to Scotland will be those where the UK 
Government modifies, revokes or disapplies some limited and technical 
elements of retained EU legislation with effect across the whole UK. 

11. The UK Government proposes to make amendments in four areas falling within 
devolved competence. The Scottish Parliament approved proposals in late 
2018 for three of the four areas when considering the notification for the earlier 
UK amending regulations (as referred to above) about procurement. Those 
regulations are to be revoked and replaced by this SI to take account of 
developments since they were introduced. The arguments for approving these 
three elements however remain the same.  

12. These three areas are: 

a. amending Commission Decisions (as set out in the notification) with 

regard to utilities contracts, with the effect that the Commission 

Decisions will be exempt from the Utilities Contracts Regulations 2016 

and the Utilities Contracts (Scotland) Regulations 2016, which 

transpose those Directives;  

b. amending Regulation 2195/2002 such that the power to update the 

annexes containing the list of Common Procurement Vocabulary 

(“CPV”) codes transfers from the European Commission to the Minister 

for the Cabinet Office. It is noted that the list of CPV codes is an 

administrative tool which benefits from the widest possible 

standardisation – as such, the Scottish Government considers that 

there is no practical advantage to being able to amend it separately in 

Scotland, and  
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c. revoking Commission Implementing Regulation (EU) No 2015/1986. 

This Regulation establishes a series of standard forms for advertising 

contracts and contract awards in the field of public procurement. 

13. The fourth area, not previously considered by the Scottish Parliament, concerns 
the disapplication of Article 18 (and parallel provisions) of the Treaty on the 
Functioning of the European Union as it relates to the freedom of movement of 
goods in public procurement. This involves an EU Treaty principle and so the 
UK Government’s plan is to disapply it for the whole of the UK in its SI. Article 
18 currently prohibits discrimination by Member States on the grounds of 
nationality so that all nationals and EU citizens are treated equally within the 
scope of the Treaties. The effect of the disapplication would be to prevent 
possible challenges about a procurement on the grounds of Article 18 - i.e. a 
possible challenge of discriminating against goods from EU Member States. 

14. The notification advises that the fourth area is necessary as keeping these 

rights could mean that, after EU-Exit, EU parties could have additional rights in 

the UK compared to other non-EU parties. In addition, we would add that those 

rights will not necessarily be reciprocated as regards UK parties seeking 

procurement contracts in EU member states, in the absence of clarity at this 

stage on the future relationship with the EU.  

15. It is considered the proposed amendments are technical in nature. It is noted 

that while Scottish Ministers could make these amendments, the impact on 

devolved areas is limited to the four technical areas outlined in this notification. 

The main Scottish pieces of legislation which govern procurement will not be 

amended by this instrument.  

16. The notification advises that the amendments in this instrument which affect 

Scotland currently apply at EU level and have effect across the whole of the 

UK. They will also have very minimal practical effect on those involved in the 

procurement process.  

17. The proposed amendments address failures of retained EU law to operate 

effectively and other deficiencies arising from the withdrawal of the UK from the 

European Union. 

Reporting  

18. The lead Committee can simply write to the Scottish Government to confirm 
that it is content with the Scottish Ministers’ proposal to consent to the 
proposals being included in a UK SI.  

19. Alternatively, the Committee can produce a report. Details of matters that could 
be covered in any report and the process following a report are set out in the 
protocol.  

http://www.parliament.scot/S5_Delegated_Powers/20180911CabSec.pdf
http://www.parliament.scot/S5_Delegated_Powers/20180911CabSec.pdf
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20. The Committee is invited to consider the notification set out in the annexe 
and to decide whether it is content for these issues to be dealt with by 
statutory instrument laid at Westminster.  

21. If the Committee is content, the Convener will write to the Cabinet 
Secretary for Finance to inform her of the Committee’s decision. 
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Annexe A - NOTIFICATION TO THE SCOTTISH PARLIAMENT 
 

Name of the SI(s) (if known) or a title describing the policy area 

The Public Procurement (Amendment etc.) (EU Exit) Regulations 2020. 

A brief explanation of law that the proposals amend 

Most of this instrument will not apply to Scotland. This is because it will principally 
amend the Public Contracts Regulations 2015, the Concession Contracts 
Regulations 2016 and the Utilities Contracts Regulations 2016, which transpose 
European directives on procurement into the law of England, Wales and Northern 
Ireland. Those directives have been separately, and to some degree differently, 
transposed into the law of Scotland, and so the Scottish Ministers will be bringing 
forward a separate amending instrument in respect of the equivalent Scottish 
regulations. 

The instrument will also revoke and replace two earlier statutory instruments which 
were made; The Public Procurement (Amendment etc.) (EU Exit) Regulations 
2019 and the Public Procurement (Amendment etc.) (EU Exit) (No. 2) Regulations 
2019. 
 
The relevant parts of this instrument to Scotland will be those where the UK 
Government modifies, revokes or disapplies some limited and technical elements 
of retained EU legislation with effect across the whole UK.  

Summary of the proposals  

The UK Government proposes to make amendments in four areas falling within 
devolved competence. 

Firstly, to amend Commission Decision 2006/211/EC (electricity generation in 
England, Scotland and Wales), Commission Decision 2007/141/EC (supply of 
electricity and gas in England, Scotland and Wales), and Commission Decision 
2010/192/EC (exploration for an exploitation of oil and gas in England, Scotland 
and Wales). These Commission Decisions exempt contracts in the areas specified 
from the scope of the Utilities Contracts Directive as they are already exposed to 
competition. These decisions will constitute retained EU law after the UK’s exit 
from the EU. The amendments will exempt them from the Utilities Contracts 
Regulations 2016 and the Utilities Contracts (Scotland) Regulations 2016, which 
transpose those Directives. It also proposes to remove redundant EU references. 
These are technical, consequential amendments.  

Secondly, to amend Regulation 2195/2002 of the European Parliament and of the 
Council on the Common Procurement Vocabulary. This Regulation establishes a 
Common Procurement Vocabulary (CPV). This consists of a series of codes 
designed to help potential bidders to identify the types of goods, works or services 
being advertised by contracting authorities (largely public bodies). Contracting 
authorities must use these codes in their contract adverts, and potential bidders 
can search for adverts in certain categories. The UK Government intends to 
amend this Regulation to transfer the power to amend or update the annexes to it, 
i.e. the list of codes, from the Commission to the Minister for the Cabinet Office. 
The list of CPV codes is an administrative tool which benefits from the widest 
possible standardisation – as such, there is no practical advantage to being able to 
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amend it separately in Scotland. CPV codes are not changed very often so we 
would not expect this power to be used frequently, if at all.  

Thirdly, to revoke Commission Implementing Regulation (EU) No 2015/1986. This 
Regulation establishes a series of standard forms for advertising contracts and 
contract awards in the field of public procurement. The UK instrument will revoke 
the regulation as it sets out the forms required for the publication of notices in the 
Official Journal of the European Union (OJEU). The procurement regulations will 
still require specific information to be included in adverts and notices; and they will 
require those adverts and notices to be submitted electronically to the new UK e-
notification system (the domestic replacement for the OJEU for the purposes of 
advertising public contracts). That system will still permit notices and adverts to be 
submitted in a particular format. 

The Scottish Parliament consented in late 2018 to these three areas when 
considering the earlier UK amending regulations about procurement. Those 
regulations are to be revoked and replaced by this instrument to take account of 
developments since they were introduced, hence why the UK is seeking consent a 
second time. The arguments for consenting to these three elements however 
remain the same.  

The fourth area is the only entirely new element that the UK Government is asking 
for consent to. This is regarding the disapplication of Article 18 (and parallel 
provisions) of the Treaty on the Functioning of the European Union as it relates to 
the freedom of movement of goods in public procurement. This involves an EU 
Treaty principle and so the UK Government’s plan is to disapply it for the whole of 
the UK in its SI. Article 18 currently prohibits discrimination by Member States on 
the grounds of nationality so that all nationals and EU citizens are treated equally 
within the scope of the Treaties. The effect of the disapplication would be to 
prevent possible challenges about a procurement on the grounds of Article 18 - i.e. 
a possible challenge of discriminating against goods from EU Member States.  

An explanation of why the change is considered necessary 

With respect to the first amendments to Commission Decisions in the fields of 
electricity, oil and gas, these are important to ensure that it remains clear that 
these activities are exempt from procurement regulations after EU Exit. They will 
not result in any practical change to the status quo. 

The amendment to Regulation 2195/2002 is necessary to ensure that there is a 
power to update the list of CPV codes as and when it becomes necessary to do 
so. Without this power, primary legislation would be needed to make what would 
otherwise be administrative amendments. 

Commission Implementing Regulation (EU) No 2015/1986 will be revoked because 
it is no longer necessary – the new UK e-notification system will perform the 
function by ensuring that adverts and notices are in a standard format, whilst the 
retained regulations will govern the content of these. The standard forms, if left 
unamended, would contain a number of inappropriate or redundant EU references. 

It is necessary to disapply Article 18 of the TFEU (and parallel provisions) as 
keeping these rights could mean that, after EU-Exit, EU parties could have 
additional rights in the UK compared to other non-EU parties. 

Scottish Government categorisation of significance of proposals 
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Category A – these proposals are all technical in nature. 

Impact on devolved areas 

While Scottish Ministers could make these amendments, the impact on devolved 
areas is limited to the four technical areas outlined in this notification. The main 
Scottish pieces of legislation which govern procurement: the Public Contracts 
(Scotland) Regulations 2015; the Utilities Contracts (Scotland) Regulations 2016; 
the Concession Contracts (Scotland) 2016; the Procurement Reform (Scotland) 
Act 2014; and the Procurement (Scotland) Regulations 2016 will not be amended 
by this instrument. 

Summary of stakeholder engagement/consultation 

There has been no specific stakeholder engagement or consultation on these 
amendments due to their very technical nature. The intent behind these 
amendments is simply to ensure that the public procurement rules continue to 
function without the backdrop of EU directives and infrastructure. 

A note of other impact assessments, (if available) 

None, due to the very technical nature of the amendments concerned. 

Summary of reasons for Scottish Ministers proposing to consent to UK 
Ministers legislation 

The amendments in this instrument which affect Scotland currently apply at EU 
level and have effect across the whole of the UK. They will also have very minimal 
practical effect on those involved in the procurement process. It is therefore 
entirely sensible for these technical amendments to have effect across the whole 
of the UK. 

Intended laying date (if known) of instruments likely to arise 

We understand that the UK Government intends to lay this instrument in draft 
using the affirmative procedure on 7 October 2020. 

If the Scottish Parliament does not have 28 days to scrutinise Scottish 
Minister’s proposal to consent, why not? 

Not applicable  

Are there any broader governance issues in relation to this proposal, and 
how will these be regulated and monitored post-withdrawal?  

No, these amendments are minor and technical in nature. 

Any significant financial implications? 

No financial implications are anticipated as a result of these amendments, which 
are minor and technical in nature 
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